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Law 422 and its Contributions

· Law 422 came to replace the Legislative Decree 119/83 in an attempt to better respect and protect the rights of the child in a more comprehensive and efficient manner 

Law 422 and its Contributions (Continued)

· Law 422 and general principles for respecting rights of the Child

     Law 422 delineates the special needs of the Child, the best interest of the child, the right of the child in a fair and humane treatment, and the primary jurisdiction of juvenile justice. 

· Law 422 and Measures

     Law 422 includes more elaborated measures that take into consideration some alternative measures.

Law 422 and its Contributions (Continued)

· Law 422 and Juvenile Justice

   - Important step to create a separate judicial system that can take into consideration the special needs of this vulnerable group, 

   - Law 422 limited the duration for the social worker to attend the interrogation to 6 hours instead of 24 hours from the time of invitation.

· Law 422 and Protection

  - The third section of Law 422 on protection is more elaborated on the cases/ children who needs protection. (Article 25)

  - Granted broader discretionary power for the Juvenile Judge for the best interest of the child (Article 26)

Some Shortages in Law 422

· Law 422 and general principles for respecting rights of the Child

    Other principles should be included and that includes the principle of participation of the child, and non-discrimination.

· Law 422 and Measures

    - Other measures, such as mediation as a means for diversion, are missing. 

   - Custodial measures should be used as a measure of last resort (Mentioned in  Article 2, but not indicted later in the article related to measures and penalties (Art 5)) 

Some Shortages in Law 422
(Continued)

· Law 422 and Juvenile Justice

 -   Article 33 indicates that in case of participation of a juvenile(s) with adult(s) in perpetrating a crime, the jurisdiction will be to the ordinary court [meaning the ordinary court that has jurisdiction over adults whether of civil or military nature]. 

· This is violation to Article 37 of the CRC, which highlights the principle of separation between the adult and children during the proceedings of the trial and in places of detention. 

· In terms of felonies, the decisions of the juvenile court, as a court of first instance, can only be reviewed before the court of cassation (Not an Appeal).

Law 422 and Juvenile Justice 
(shortages, Continued)

· Investigations without the presence of a social worker does not annul the procedure.

· No Appeal for the decisions of the Juvenile Judge (Art 44)

Law 422 and Child Protection

 - Weak Social Protection system

 - Social institutions (Public) do not have the authority to intervene prior to the judge’s intervention (judicial protection).

 -  Article 25 suffers from a number of shortages. First, it does not encompass all cases in which the child could be at risk.

 - No Protection from Corporal Punishment [Art 25(2)]

· No Protection from Torture, Child Soldier, Child labor, Child Prostitution… (Article 25(1) remains general, and thus leaves it for the discretion of the judge.)

· Absence of the right to appeal the juvenile judge’s decisions

· Protection should take forms that refrain from incarceration as a first measure. 

How to Overcome the Shortages in Protection?

· Option 1: A Special Protection Law

· The Special Protection Law Draft? Can it solve the problem?

· Are the gaps only a protection problem?

· What about Juvenile justice, Individual criminal responsibility, Corporal punishment, fair trial for the Child?

Special Protection Law Draft

· Positives

   - Improves Protection

   -Tries to develop Law 422

   -Reforms Juvenile Justice

Special Protection Law Draft (Continued)

· Negatives

 - Complex relation with Law 422, What do we mean by “Develops and Complements”? Which one is the Lex Specialis?

 - Fails to solve Juvenile Justice problems: Juvenile Court for Protection => Other Courts for Juvenile delinquents!     Too Complex!!

 - Other Problems in 422 continues: No right to Appeal, Separation of Children from Adults before Courts

Other alternatives?

· Option 2: Developing Law 422?

· What needs Development?

· Section One: General Principles

· Section Two: Measures

· Section Three: Social Protection

· Section Four: Juvenile Justice

Section Two: Measures

· More Focus on Diversion

· Including Mediation

Section Three: Social Protection

· Social Protection

· Judicial Protection

Developments to the Protection System

· Social Protection system prior to the Judicial Level: Preventative intervention, agreed measures with parents or whoever has custody.  

· New Social Protection Institution: Child Protection Unit, Child Protection Guide

· Sensitive to overlapping problems between social institution and judicial ones!

Corporal Punishment

· Can solve the problem of Corporal Punishment under article 25 (2) to read:

· Ill-treatment includes...:

   …“Contrary to any other article, the exposure of the child to physical violence or physical punishment that endangers his life or his physical, moral and social development or sexual assault…


Section Four: Juvenile Justice


· Including Right to Appeal

· Juvenile Court: Including Knowledge on Child’s Rights among judges, without violating the  Principle of Separation of powers

· Juvenile Judge assisted by Child’s Rights/Relevant 2 Experts

· Juvenile Court constituted of judges with knowledge on the topic

  THANK YOU!

